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relating to the particular dates on
which notices are given and by which
elections must be made; and

(10) Rights that derive from adminis-
trative and operational provisions,
such as mechanical procedures for allo-
cating investment experience among
accounts in defined contribution plans.

Q–2: To what extent may section
411(d)(6) protected benefits under a plan
be reduced or eliminated?

A–2: (a) Reduction or elimination of sec-
tion 411(d)(6) protected benefits—(1) In
general. A plan may not be amended to
eliminate or reduce a section 411(d)(6)
protected benefit that has already ac-
crued, except as provided in sections
412(c)(8) and 4281, and in paragraph (b)
of this Q&A–2. This is generally the
case even if such elimination or reduc-
tion is contingent upon the employee’s
consent. However, a plan may be
amended to eliminate or reduce section
411(d)(6) protected benefits with respect
to benefits not yet accrued as of the
later of the amendment’s adoption date
or effective date without violating sec-
tion 411(d)(6).

(2) Selection of optional forms of bene-
fit—(i) General rule. A plan may treat a
participant as receiving his entire non-
forfeitable accrued benefit under the
plan if the participant receives his ben-
efit in an optional form of benefit in an
amount determined under the plan
that is at least the actuarial equiva-
lent of the employee’s nonforfeitable
accrued benefit payable at normal re-
tirement age under the plan. This is
true even though the participant could
have elected to receive an optional
form of benefit with a greater actuarial
value than the value of the optional
form received, such as an optional form
including retirement-type subsidies,
and without regard to whether such
other, more valuable optional form
could have commenced immediately or
could have become available only upon
the employee’s future satisfaction of
specified eligibility conditions.

(ii) Election of an optional form. Ex-
cept as provided in paragraph (a)(2)(iii)
of this Q&A–2, a plan does not violate
section 411(d)(6) merely because an em-
ployee’s election to receive a portion of
his nonforfeitable accrued benefit in
one optional form of benefit precludes
the employee from receiving that por-

tion of his benefit in another optional
form of benefit. Such employee retains
all 411(d)(6) protected rights with re-
spect to the entire portion of such em-
ployee’s nonforfeitable accrued benefit
for which no distribution election was
made. For purposes of this rule, an
elective transfer of an otherwise dis-
tributable benefit is treated as the se-
lection of an optional form of benefit.
See Q&A–3 of this section.

(iii) Buy-back rule. Notwithstanding
paragraph (a)(2)(ii) of this Q&A–2, an
employee who received a distribution
of his nonforfeitable benefit from a
plan that is required to provide a re-
payment opportunity to such employee
if he returns to service within the ap-
plicable period pursuant to the require-
ments of section 411(a)(7) and who,
upon subsequent reemployment, repays
the full amount of such distribution in
accordance with section 411(a)(7)(C)
must be reinstated in the full array of
section 411(d)(6) protected benefits that
existed with respect to such benefit
prior to distribution.

(iv) Examples. The rules in this para-
graph (a)(2) can be illustrated by the
following examples:

Example 1. Defined benefit plan X provides,
among its optional forms of benefit, for a
subsidized early retirement benefit payable
in the form of an annuity and available to
employees who terminate from employment
on or after their 55th birthdays. In addition
plan X provides for a single sum distribution
available on termination from employment
or termination of the plan. The single sum
distribution is determined on the basis of the
present value of the accrued normal retire-
ment benefit and does not take the early re-
tirement subsidy into account. Plan X is ter-
minated December 31, 1991. Employees U, age
47, V, age 55, and W, age 47, all continue in
the service of the employer. Employees X,
age 47, Y, age 55 and Z, age 47, terminate
from employment with the employer during
1991. Employees U and V elect to take the
single sum optional form of distribution at
the time of plan termination. Employees X
and Y elect to take the single sum distribu-
tion on termination from employment with
the employer. The elimination of the sub-
sidized early retirement benefit with respect
to employees U, V, X and Y does not result
in a violation of section 411(d)(6). This is the
result even though employees U and X had
not yet satisfied the conditions for the sub-
sidized early retirement benefit. Because em-
ployees W and Z have not selected an op-
tional form of benefit, they continue to have
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a 411(d)(6) protected right to the full array of
section 411(d)(6) protected benefits provided
under the plan, including the single sum dis-
tribution form and the subsidized early re-
tirement benefit.

Example 2. A partially vested employee re-
ceives a single sum distribution of the
present value of his entire nonforfeitable
benefit on account of separation from service
under a defined benefit plan providing for a
repayment provision. Upon reemployment
with the employer such employee makes re-
payment in the required amount in accord-
ance with section 411(a)(7). Such employee
may, upon subsequent termination of em-
ployment, elect to take such repaid benefits
in any optional form provided under the plan
as of the time of the employee’s initial sepa-
ration from service. If the plan was amended
prior to such repayment, to eliminate the
single sum optional form of benefit with re-
spect to benefits accrued after the date of
the amendment, such participant has a
411(d)(6) protected right to take distribution
of the repaid benefit in the form of a single
sum distribution.

(3) Certain transactions—(i) Plan merg-
ers and benefit transfers. The prohibition
against the reduction or elimination of
section 411(d)(6) protected benefits al-
ready accrued applies to plan mergers,
spinoffs, transfers, and transactions
amending or having the effect of
amending a plan or plans to transfer
plan benefits. Thus, for example, if
plan A, a profit-sharing plan that pro-
vides for distribution of plan benefits
in annual installments over ten or
twenty years, is merged with plan B, a
profit-sharing plan that provides for
distribution of plan benefits in annual
installments over life expectancy at
time of retirement, the merged plan
must retain the ten or twenty year in-
stallment option for participants with
respect to benefits already accrued
under plan A as of the merger and the
installments over life expectancy for
participants with benefits already ac-
crued under plan B. Similarly, for ex-
ample, if an employee’s benefit under a
defined contribution plan is transferred
to another defined contribution plan
(whether or not of the same employer),
the optional forms of benefit available
with respect to the employee’s benefit
accrued under the transferor plan may
not be eliminated or reduced except as
otherwise permitted under this regula-
tion. See Q&A–3 of this section with re-
spect to the transfer of benefits be-

tween and among defined benefit and
defined contribution plans.

(ii) Annuity contracts—(A) General
rule. The protection provided by sec-
tion 411(d)(6) may not be avoided by the
use of annuity contracts. Thus, section
411(d)(6) protected benefits already ac-
crued may not be eliminated or re-
duced merely because a plan uses annu-
ity contracts to provide such benefits,
without regard to whether the plan, a
participant, or a beneficiary of a par-
ticipant holds the contract or whether
such annuity contracts are purchased
as a result of the termination of the
plan. However, to the extent that an
annuity contract constitutes payment
of benefits in a particular optional
form elected by the participant, the
plan does not violate section 411(d)(6)
merely because it provides that other
optional forms are no longer available
with respect to such participant. See
paragraph (a)(2) of this Q&A–2.

(B) Examples. The provisions of this
paragraph (a)(3)(ii) can be illustrated
by the following examples:

Example 1. A profit-sharing plan that is
being terminated satisfies section 411(d)(6)
only if the plan makes available to partici-
pants annuity contracts that provide for all
section 411(d)(6) protected benefits under the
plan that may not otherwise be reduced or
eliminated pursuant to this Q&A–2. Thus, if
such a plan provided for a single sum dis-
tribution upon attainment of early retire-
ment age, and a provision for payment in the
form of 10 equal annual installments, the
plan would satisfy section 411(d)(6) only if
the participants had the opportunity to elect
to have their benefits provided under an an-
nuity contract that provided for the same
single sum distribution upon the attainment
of the participant’s early retirement age and
the same 10 year installment optional form
of benefit.

Example 2. A defined benefit plan permits
each participant who separates from service
on or after age 62 to receive a qualified joint
and survivor annuity or a single life annuity
commencing 45 days after termination from
employment. For a participant who sepa-
rates from service before age 62, payments
under these optional forms of benefit com-
mence 45 days after the participant’s 62nd
birthday. Under the plan, a participant is to
elect among these optional forms of benefit
during the 90-day period preceding the annu-
ity starting date. However, during such pe-
riod, a participant may defer both benefit
commencement and the election of a par-
ticular benefit form to any later date, sub-
ject to section 401(a)(9). In January 1990, the
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employer decides to terminate the plan as of
July 1, 1990. The plan will fail to satisfy sec-
tion 411(d)(6) unless the optional forms of
benefit provided under the plan are preserved
under the annuity contract purchased on
plan termination. Thus, such annuity con-
tract must provide a participant the same
optional benefit commencement rights that
the plan provided. In addition, such contract
must provide the same election rights with
respect to such benefit options. This is the
case even if, for example, in conjunction
with the termination, the employer amended
the plan to permit participants to elect a
qualified joint and survivor annuity, single
life annuity, or single sum distribution com-
mencing on July 1, 1990.

(4) Benefits payable to a spouse or bene-
ficiary. Section 411(d)(6) protected bene-
fits may not be eliminated merely be-
cause they are payable with respect to
a spouse or other beneficiary.

(b) Section 411(d)(6) protected benefits
that may be eliminated or reduced only as
permitted by the Commissioner—(1) In
general. The Commissioner may, con-
sistent with the provisions of this sec-
tion, provide for the elimination or re-
duction of section 411(d)(6) protected
benefits that have already accrued only
to the extent that such elimination or
reduction does not result in the loss to
plan participants of either a valuable
right or an employer-subsidized op-
tional form of benefit where a similar
optional form of benefit with a com-
parable subsidy is not provided or to
the extent such elimination or reduc-
tion is necessary to permit compliance
with other requirements of section
401(a) (e.g., sections 401(a)(4), 401(a)(9)
and 415). The Commissioner may exer-
cise this authority only through the
publication of revenue rulings, notices,
and other documents of general appli-
cability.

(2) Section 411(d)(6) protected benefits
that may be eliminated or reduced. The
elimination or reduction of certain sec-
tion 411(d)(6) protected benefits that
have already accrued in the following
situations does not violate section
411(d)(6). The rules with respect to per-
missible eliminations and reductions
provided in this paragraph (b)(2) are ef-
fective January 30, 1986. These excep-
tions create no inference with respect
to whether any other applicable re-
quirements are satisfied (for example,
requirements imposed by section
401(a)(9) and section 401(a)(14)).

(i) Change in statutory requirement. A
plan may be amended to eliminate or
reduce a section 411(d)(6) protected
benefit if the following three require-
ments are met: the amendment con-
stitutes timely compliance with a
change in law affecting plan qualifica-
tion; there is an exercise of section
7805(b) relief by the Commissioner; and
the elimination or reduction is made
only to the extent necessary to enable
the plan to continue to satisfy the re-
quirements for qualified plans. In gen-
eral, the elimination or reduction of a
section 411(d)(6) protected benefit will
not be treated as necessary if it is pos-
sible through other modifications to
the plan (e.g., by expanding the avail-
ability of an optional form of benefit to
additional employees) to satisfy the
applicable qualification requirement.

(ii) Joint and survivor annuity. A plan
that provides a range of three or more
actuarially equivalent joint and survi-
vor annuity options may be amended
to eliminate any of such options, other
than the options with the largest and
smallest optional survivor payment
percentages, even if the effect of such
amendment is to change which of the
options is the qualified joint and survi-
vor annuity under section 417. Thus, for
example, if a money purchase pension
plan provides three joint and survivor
annuity options with survivor pay-
ments of 50%, 75% and 100%, respec-
tively, that are uniform with respect to
age and are actuarially equivalent,
then the employer may eliminate the
option with the 75% survivor payment,
even if this option had been the quali-
fied joint and survivor annuity under
the plan.

(iii) In-kind distributions after plan ter-
mination—(A) In general. If a plan in-
cludes an optional form of benefit
under which benefits are distributed in
specified property (other than cash),
such optional form of benefit may be
modified for distributions after plan
termination by substituting cash for
the specified property to the extent
that, on plan termination, an employee
has the opportunity to receive the op-
tional form of benefit in the specified
property. This exception is not avail-
able, however, if the employer that
maintains the terminating plan also
maintains another plan that provides
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an optional form of benefit in the spec-
ified property.

(B) Example. This paragraph (b)(2)(iii)
can be illustrated by the following ex-
ample:

Example. An employer maintains a stock
bonus plan under which a participant, upon
termination from employment, may elect to
receive his benefits in a single sum distribu-
tion in employer stock. This is the only plan
maintained by the employer under which dis-
tributions in employer stock are available.
The employer decides to terminate the stock
bonus plan. If such plan is amended to make
available a single sum distribution in em-
ployer stock on plan termination, the plan
will not fail section 411(d)(6) solely because
the optional form of benefit providing a sin-
gle sum distribution in employer stock on
termination from employment is modified to
provide that such distribution is available
only in cash.

(iv) Coordination with diversification
requirement. A tax credit employee
stock ownership plan (as defined in sec-
tion 409(a)) or an employee stock own-
ership plan (as defined in section
4975(e)(7)) may be amended to provide
that a distribution is not available in
employer securities to the extent that
an employee elects to diversify benefits
pursuant to section 401(a)(28).

(v) Involuntary distributions. A plan
may be amended to provide for the in-
voluntary distribution of an employ-
ee’s benefit to the extent such involun-
tary distribution is permitted under
sections 411(a)(11) and 417(e). Thus, for
example, an involuntary distribution
provision may be amended to require
that an employee who terminates from
employment with the employer receive
a single sum distribution in the event
that the present value of the employ-
ee’s benefit is not more than $1,750, by
substituting $3,500 for $1,750, without
violating section 411(d)(6). In addition,
for example, the employer may amend
the plan to reduce the involuntary dis-
tribution threshold from $3,500 to any
lower amount and to eliminate the in-
voluntary single sum option for em-
ployees with benefits between $3,500
and such lower amount without violat-
ing section 411(d)(6). This rule does not
permit a plan provision permitting em-
ployer discretion with respect to op-
tional forms of benefit for employees
the present value of whose benefit is
less than $3,500.

(vi) Distribution exception for certain
profit-sharing plans—(A) In general. If a
defined contribution plan that is not
subject to section 412 and does not pro-
vide for an annuity option is termi-
nated, the plan may be amended to pro-
vide for the distribution of a partici-
pant’s accrued benefit upon termi-
nation in a single sum optional form
without the participant’s consent. The
preceding sentence does not apply if
the employer maintains any other de-
fined contribution plan (other than an
employee stock ownership plan as de-
fined in section 4975(e)(7)).

(B) Examples. The provisions of this
paragraph (b)(2)(vi) can be illustrated
by the following examples:

Example 1. Employer X maintains a defined
contribution plan that is not subject to sec-
tion 412. The plan provides for distribution in
the form of equal installments over five
years or equal installments over twenty
years. X maintains no other defined con-
tribution plans. X terminates its defined
contribution plan after amending the plan to
provide for the distribution of all partici-
pants’ accrued benefits in the form of single
sum distributions, without obtaining partici-
pant consent. Pursuant to the rule in this
paragraph (b)(2)(iv), this amendment does
not violate the requirements of section
411(d)(6).

Example 2. Corporations X and Y are mem-
bers of controlled group employer XY. Both
X and Y maintain defined contribution
plans. X’s plan, which is not subject to sec-
tion 412, covers only employees working for
X. Y’s plan, which is subject to section 412,
covers only employees working for Y. X ter-
minates its defined contribution plan. Be-
cause employer XY maintains another de-
fined contribution plan, plan X may not pro-
vide for the distribution of participants’ ac-
crued benefits upon termination without a
participants’ consent.

(vii) Distribution of benefits on default
of loans. Notwithstanding that the dis-
tribution of benefits arising from an
execution on an account balance used
to secure a loan on which there has
been a default is an optional form of
benefit, a plan may be amended to
eliminate or change a provision for
loans, even if such loans would be se-
cured by an employee’s account bal-
ance.

(viii) Provisions for transfer of benefits
between and among defined contribution
plans and defined benefit plans of the em-
ployer. A plan may be amended to
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eliminate provisions permitting the
transfer of benefits between and among
defined contribution plans and defined
benefit plans of the employer.

(ix) De minimis change in the timing of
an optional form of benefit. A plan may
be amended to modify an optional form
of benefit by changing the timing of
the availability of such optional form
if, after the change, the optional form
is available at a time that is within
two months of the time such optional
form was available before the amend-
ment. To the extent the optional form
of benefit is available prior to termi-
nation of employment, six months may
be substituted for two months in the
prior sentence. Thus, for example, a
plan that makes in-service distribu-
tions available to employees once
every month may be amended to make
such in-service distributions available
only once every six months. This ex-
ception to section 411(d)(6) relates only
to the timing of the availability of the
optional form of benefit. Other aspects
of an optional form of benefit may not
be modified and the value of such op-
tional form may not be reduced merely
because of an amendment permitted by
this exception.

(x) Amendment of hardship distribution
standards. A qualified cash or deferred
arrangement that permits hardship dis-
tributions under § 1.401(k)–1(d)(2) may
be amended to specify or modify non-
discriminatory and objective standards
for determining the existence of an im-
mediate and heavy financial need, the
amount necessary to meet the need, or
other conditions relating to eligibility
to receive a hardship distribution. For
example, a plan will not be treated as
violating section 411(d)(6) merely be-
cause it is amended to specify or mod-
ify the resources an employee must ex-
haust to qualify for a hardship dis-
tribution or to require employees to
provide additional statements or rep-
resentations to establish the existence
of a hardship. A qualified cash or de-
ferred arrangement may also be
amended to eliminate hardship dis-
tributions. The provisions of this para-
graph also apply to profit-sharing or
stock bonus plans that permit hardship
distributions, whether or not the hard-
ship distributions are limited to those
described in § 1.401(k)–1(d)(2).

(xi) Section 415 benefit limitations. Ac-
crued benefits under a plan as of the
first day of the first limitation year be-
ginning after December 31, 1986, that
exceed the benefit limitations under
section 415 (b) or (e), effective on the
first day of the plan’s first limitation
year beginning after December 31, 1986,
because of a change in the terms and
conditions of the plan made after May
5, 1986, or the establishment of a plan
after that date, may be reduced to the
level permitted under section 415 (b) or
(e).

(c) Serial amendments. A plan amend-
ment that modifies an optional form of
benefit with respect to benefits already
accrued will be evaluated in light of
previous amendments. Thus, for exam-
ple, amendments made at different
times that, when taken together, con-
stitute the elimination or reduction of
a valuable right, will be treated as the
impermissible elimination or reduction
of an optional form of benefit even
though each amendment, considered
alone, may otherwise be permissible.

(d) ESOP and stock bonus plan excep-
tion—(1) In general. Subject to the limi-
tations in paragraph (d)(2) of this Q&A–
5, a tax credit employee stock owner-
ship plan (as defined in section 409(a))
or an employee stock ownership plan
(as defined in section 4975(e)(7)) will
not be treated as violating the require-
ments of section 411(d)(6) merely be-
cause of any of the circumstances de-
scribed in paragraphs (d)(1)(i) through
(d)(1)(iv) of this Q&A–2. In addition, a
stock bonus plan that is not an em-
ployee stock ownership plan will not be
treated as violating the requirements
of section 411(d)(6) merely because of
any of the circumstances described in
paragraphs (d)(1)(ii) and (d)(1)(iv) of
this Q&A–2.

(i) Single sum or installment optional
forms of benefit. The employer elimi-
nates, or retains the discretion to
eliminate, with respect to all partici-
pants, a single sum optional form or in-
stallment optional form with respect
to benefits that are subject to section
409(h)(1)(B), provided such elimination
or retention of discretion is consistent
with the distribution and payment re-
quirements otherwise applicable to
such plans (e.g., those required by sec-
tion 409).

VerDate 13-JUN-97 13:16 Jun 16, 1997 Jkt 010199 PO 00000 Frm 00534 Fmt 8010 Sfmt 8010 E:\CFR\174081.017 174081


		Superintendent of Documents
	2010-10-29T00:00:18-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




